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JOSEPH P. BRADLEY—A TRIBUTE. 


BY MR. A. Q. KEASBEY, AT THE MEETING OF THE BAR OF THE UNITED STATES 
SUPREME COURT, JANUARY 30, 1892. 


I knew and honored Mr. Justice Bradley for nearly half a century. 
He was my friend throughout my whole professional lite—at the bar 
of my State and through his service on this bench. Few knew more 
intimately the traits of his character, and none can appreciate more 
fully his personal qualities, his great and varied learning, his logical 
power, his mastery of language, his grasp of fundamental truths, his 
knowledge of jurisprudence in its widest sense, his broad views of con- 
stitutional law and the relations of our complex governments, his wis- 
dom in great matters of national policy, and his courage in expressing 
his convictions. And few have better reason to remember the gentler 
graces of his character; his ready kindness and sympathy, and the 
hospitalities of his home, or more cause to deplore his loss. 

But of all these I will not speak here in this scene of the illustrious 
labors of his later years. It has been the habit of men to suppress per- 
sonal emotions in doing honor to soldiers dying on the field in the dis- 
charge of military duty, and to exult rather than mourn, declaring, 
with Horace, that it is sweet and decorous to die for one’s country. 
And surely when we come to pay our tribute to the memory of one 
who, after reaching the age of fifty-seven, devoted twenty-two years of 
his life to such high service as he was enabled to render, dying at last 
in the fullest ripeness of his powers, we may almost forget our grief in 
admiration for his achievements and gratitude for the fruits of his 
labors. 

Let me therefore speak of him in his victories of peace, as we do of 
the heroes—not in the accents of mourning, but in tones of exultation 
for the service he has been permitted to perform for his country. 
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The judge, so long as the heart of a State is sound, is always an 
object of honor. The man whom Sir Philip Sydney called 


‘*Th’ indifferent judge between the high and low;’’ 


the judge whom no king can corrupt, the final arbiter of private 
interests and the vindicator of personal rights, is always a command- 
ing and interesting figure. But the judge who sits here, with the 
power: conferred by our judicial system on this unique tribunal, of 
which the keenest foreign observer declares that of all our institutions, 
few are better worth studying, few deserve more admiration or have 
more contributed to the peace and well-being ot the country—a judge 
clothed with power to expound the written constitution of a great 
nation, thus shaping its destiny by moulding its organic law; to guide 
a complex system of State governments in harmony with a supreme 
central power; to control by a few words quietly spoken in this cham- 
ber, the political storms that threaten to wreck the State, and to hold 
with a firm and impertial hand scales of justice in which the most 
momentous public interests must be weighed—such a judge as this 
has a work to do, which, when well done, and not untimely ended, 
may well beguile us to remember no more our sorrow, and express 
only our gratitude and admiration for a faithful servant of the State, 
in peace, as we do for our soldiers in war. 

To this work Mr. Justice Bradley brought the rich maturity of his 
puwers, the fullness of his stores of learning, and the weight of his 
personal character, at a time when a turning point in the history of 
the country had been recently passed and the gravest questions of its 
policy were demanding solution. 

I cannot, in the few words I may say here, attempt even to sketch 
the part he took in that work. He was fully equipped for it, not by 
any judicial experience, but by long acquisitions of learning, by a wide 
range of professional experience, and by participation in important 
practical affairs. And, therefore, conscious of his powers, he entered 
upon it with alacrity, as congenial to his nature and training. I was 
with him when a telegram announced his confirmation, and I knew 
that he went out to his post of duty with a soldier’s joy of the con- 
test, welcoming the larger duties which his new field afforded. Only 
four of all who preceded him were more advanced in years at the 
time of appointment, but it is a subject of national congratulation 
that only fourteen of the entire body of fifty-three men, who have com- 
posed the Court since its organization, exceeded him in length of ser- 
vice; including one who still adorns the bench, and whose eulogy for 
his great share of its work will, I trust, be long delayed. 
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When Mr. Justice Bradley assumed his duties at that ripe age he 
was equal to the work in all its wide range—from the pecuniary con- 
troversies of individuals to the largest issues affecting the foundations 
of government. 

But there were some branches in which he took especial interest, 
and as to which his acquirements and habits of mind gave his efforts 
especial value. In these he rendered services whose influence upon 
the future of the country can never be effaced. In matters of admiralty, 
in the judicial development of the patent system, in the difficult de- 
partment of civil rights under the amendments to the Constitution, in 
questions of federal jurisdiction and the construction of the federal 
constitution and statutes, his powers of mind and his practical wisdom 
were signally manifested. 

I wish to refer to one only of these important fields of his labor— 
that which concerned the working of our federal system. He felt, to 
the fullest extent, the significance of this branch of his duty. He 
knew its far reaching influence and spoke of it to me in our last inter- 
view, reviewing his work with a painful consciousness that it was 
almost done. 

To men of his mould, age may bring lassitude as to matters of 
transient interest—the drudgery of the bench—but as to labors which 
concern the permanence of our national system and the future well- 
being of the country, the unimpaired mind struggles to lift itself free 
from the burden of failing physical powers. 

He rejoiced in such labors to the end. It is understood that he 
dropped his pen at last in the midst of an opinion maintaining the 
power of the national Legislature to refuse the agencies of the 
Government to a service injurious to the moral welfare of the people. 

I wish it were possible for me in a few sentences to give even a 
bare outline of the import of his judicial labors in this one branch, 
the relations of the State to the nation. But it would require a power 
like his own. Indeed I can, perhaps, better portray the spirit and 
meaning of his efforts in this branch of his duty by using some of his 
own words. 

In one of his earliest opinions, December Term, 1870, a dissenting 
opinion, he said: 

“Tt is the common government of all alike. * * * I cannot 
accede to the doctrine that the general government is in any sense 
foreign or antagonistic to the State governments, their officers or 
people. Nor can I agree that a presumption can be admitted that 
the general government will act in a manner hostile to the existence 
or franchises of the state governments, which are constitutional] parts 
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of the system or body politic forming the basis on which the general 
government is founded. * * * Iam as much opposed as any one 
can be to any interference by the general government with the just 
powers of the State. But no concession of any of the just powers of 
the general government can be easily recalled.” 

Here, at the outset, he touched the key-note of the strain which 
sounds throughout all his judicial utterances on this subject. 

Again, soon afterwards, he said: “A citizen of the United States 
has a perfect constitutional right to go and reside in any State he 
chooses and to claim citizenship therein and an equality of rights 
with every other citizen, and the whole power of the nation is pledged 
to sustain him in that right. He is not bound to cringe to any supe- 
rior or to pray for any act of grace as a means of enjoying all the 
rights and privileges enjoyed by other citizens.” 

About ten years afterwards he declared, in the tone of exhortation 
rather than judgment, “ Let a spirit of national as well as local patri- 
otism once prevail, let unfounded jealousies cease, and we shall hear 
no more about the impossibility of harmonious action between the 
National and State governments in a matter in which they have a 
mutual interest.” 

And again, after the lapse of eight years, he said, in dealing with 
the subject of interstate commerce in which he had always taken pro- 
found interest, “The power of Congress is supreme over the whole 
subject unimpeded and unembarrassed by State lines or State laws. 
In this matter the country is one and the work to be accomplished is 
National, and State interests, State jealousies and State prejudices do 
not require to be consulted. In matters of foreign and interstate com- 
merce there are no States.” 

These words of his reveal the spirit in which he dealt with these great 
subjects. They indicate the lines of force in which his faculties were 
directed in these matters so vital in the working of our federal system. 

May I not claim, without approaching any field of political contro- 
versy, that his labors in these lines during more than twenty years 
have redounded to the stability and glory of his country? Is not the 
United States of America more proudly and permanently “ one coun- 
try,” amongst the nations of the earth, by reason of his labors? Have 
not State jealousies been assuaged and State prejudices subdued, and 
State interests made one with the interests of the Nation by quiet, irre- 
sistible forces set in motion in no small degree by him? Is not every 
American citizen more free to pass through all this land without 
cringing to any superiors or praying for any act of grace, through 
immunity which he helped to give? 
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Has not the march of the republic to the front rank of civilized 
States, during the last quarter of a century, been impelled and main- 
tained by the words he has spoken here from year to year? 

And finally, taking the whole scope of his judicial action, and 
recalling his part in that remarkable tribunal which held popular 
passions in check while it adjudged the great question of the custody 
of executive power, may we not claim for him no small share in 
teaching that lesson, which mankind must some time learn, however 
painfully, that the arbitrament of war is barbarous, and that 

‘*A peace is of the nature of a conquest, 
For then both parties nobly are subdued, 
And neither party loser ?’’ 

If so, we may well do him honor, now that his words may be spoken 
no more. For myself, I am proud that the bar of my State and city 
gave him to the service of the country, and putting aside all expres- 
sion of personal sorrow, I pay my tribute to him as one of the wisest, 
ablest and most upright of the members of this tribunal, upon whose 
continued wisdom, ability and uprightness the future of the country 
in a great measure depends. 


COLONIAL MARRIAGE LAWS. 


That marriage—according to all theories and most practices a 
Divine institution-—was a failure never entered the head of a Jersey 
colonist, no matter what opinions his descendants may have. With 
his plantation’s broad acres, with his ships trading on the sea, with 
his manor house and barns, with his family of sturdy sons and pretty 
daughters and his good wife to bless his days, marriage seemed a 
natural, well-ordered condition. And according to the scheme of 
existence in the past, the state of matrimony was not entered into 
with frivolity and ill-digested views ofits importance. The parents, 
church and state formed a three-in-one which looked after the inter- 
ests of the young couple, and bound the matrimonial aspirations with 
such circumstance that escape from prearranged form was almost 


‘impossible. No welcome Camden-town was a haven of rest beyond 


Jersey’s borders; and those who prescribed not to details found a sad 
termination to an unlawful union. 

In these days, most unfortunately, New Jersey has gained an unen- 
viable reputation for “ get-married quick” practices. The laxity of 
our laws regarding the celebration of the ceremony is greatly to be 
deplored, not only on account of its retroactive effect upon our sister 
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State of Pennsylvania, but because of the unhappiness it brings to 
those in New Jersey. Freedom from absolute parental oversight finds 
its excuse in our social complexion; but this cannot be pleaded for 
laxity on the part of the State in the matter of licenses. Upon this 
point we have retrograded, and in many respects our so-called “ ad- 
vance” compares unfavorably with the Colonial conditions. 

Getting married before the Revolution was quite a task, and now 
that we have a few moments together, some of the half-forgotten law 
books will tell us how the law hedged around the ceremony with a 
deal of preliminaries, which, I must confess, seem well worthy of 


> 


emulation. 

Aaron Leaming and Jacob Spicer, of Cape May, in their “ Grants 
and Concessions,” preserved a most valuable series of laws, which, 
though largely personal and special, are, nevertheless, most valuable 
indices of the times before the surrender under Queen Anne. In spite 
of the lack of centralizing tendencies, many of the laws are quite 
broad in scope, and among these are a number relating to marriage in 
East and West Jersey. 

On the 30th day of May, 1668, there was passed in East New 
Jersey an act to prevent unlawful marriages, which read : 

“No person or persons, son, daughter, maid or servant shali be mar- 
ried without the consent of his or their parents, masters or overseers, 
and three times published in and at some publick meeting or kirk 
where the party or parties have their most usual abode,” or their 
intention of marriage could be “ set up in writing” ‘on some publick 
house where they live.” This notice of intention was to remain for a 
space of fourteen days. If possible, the minister, justice of the peace 
or some chief officer who alone could perform the ceremony was to do 
so in some publick place, and for violation of the provision £20 pen- 
alty was prescribed as well as a further stringent regulation that the 
said ecclesiastic and civil officers were “to be put out of their office 
according to the liberty of conscience granted by the Lords Proprie- 
tors in their concessions.” 

The Governor could grant a license, under his hand and seal, to all 
persons “at their own disposing, or to any others under the tuition of 
their parents, masters or overseers, provided consent is had either by 
the presence of the parents, etc., or by their oath (Act of Dec. 9, 1675). 
At this latter time we find marriages were ordered to be entered by 
the clerk of the town, who received three pence for each name, as he 
did for births and deaths. Neglect to report particulars ensured a 
fine of one shilling the first week and two shillings the second week, 
as the law naively remarks, ‘ for the increasing of his fees.’ ” 
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“A Bill of General Laws for East Jersey ” (March 1682) states that 
marriages in accordance with the law of God, parents’ consent, and a 
publishing of the banns for three weeks, must be publically entered 
and registered by the clerk of the Assembly, and the justice or other 
officer shall perform the ceremony. After this the marriage itself 
must be recorded in the county and town register. 

In 1683, under the * Fundamental Constitutions,” we find a regis- 
ter of births, marriages, deaths and servants ordered for each county, 
to be under the eye of the Council, the recording fees to be “ mod- 
erate and certain.” By this time the influence of the Society of 
Friends became powerful in East Jersey, and so, in Sec. XX. of these 
same “ Constitutions” occurs the provision that marriages under the 
law of God shall be esteemed lawful. 

‘“‘ Where the parents or guardians being first acquainted, the mar- 
riage is publickly intimated in such places and manner as is agreeable 
to mens difterent perswasions in religion, being afterwards still sol- 
emnized before creditable witnesses, by taking one another as husband 
and wife, and a certificate of the whole, under the parties and wit- 
nesses hands, being brought to the proper register for that end; under 
penalty if neglected.” 

An act of 1693, passed at Perth Amboy, complains of some past 
irregularities, and states that shall any officer marry a couple ere the 
banns are published, and the Governor’s license secured, a penalty of 
£10 will be imposed. 

In West New Jersey, in May, 1682, the [X section of a general act 
was designed to prevent clandestine and unlawful marriages, which in 
substance gave to justices of the peace power to solemnize the mar- 
riage, provided the banns had been published publically fourteeu days 
and no objection was made by parents. Justices offending were to be 
fined at the discretion of the General Assembly. The marriage was 
to be duly recorded by the clerk in the public register, the same to be 
done ‘‘ without any charge to the parties concerned, unless they please 
freely to give it.” The clerk was also required to keep a record of 
births and deaths, thus making the West Jersey law complete in itself. 
I find, in Leaming and Spicer, no references to other laws concerning 
marriages. This simple statement of the power of West Jersey in the 
matter seems to have been conclusive and satisfactory to the Quaker 
brethren of Burlington and Salem. 

This carries us to the days of the Union of 1702 and the accession 
of Lord Edward Cornbury, the profligate executive of New York and 
the Jersies. 
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In the instructions issued to Governor Cornbury ‘on the 16th of 
November, 1702, he was given power to issue licenses for marriage 
and to see that the “table of marriages established by the cannons 
of the Church of England be hung up in every orthodox church and 
duly observed.” He was also to see that the Assembly pass a law for 
the strict observance of the table. P. 639 L. & 8. 

Under the executive administration of Colonel Robert Hunter, on 
the 27th of March, 1719, an act to prevent clandestine marriages was 
passed, the preamble of which quaintly reads: 

“Whereas, of late Years several young Persons have been, by the 
wicked Practices of evil disposed Persons, and their Confederates, 
enticed, inveigled and deluded, led away and clandestinely married, 
which has often been to the Ruin of the Parties so married, as well as 
the great Grief of their Parents and Relations; in order therefore to 
prevent the like as much as may be for the future,” it is enacted 
that no license for marriage be given to any person under 21 
years of age until a certificate from his or her parents or guardians be 
produced, the said certificate to be filed by the Secretary of the Pro- 
vince who received therefor the sum of three shillings. Officers 
granting licenses contrary to the act are to be subject to action in 
the Supreme Court for £500 should the parent or guardian care to 
bring suit. Justices of the peace and ministers violating the act are 
to forfeit £200 for every offence, £100 to the King and £100 to the 
parent or guardian. 

Every person under 21 desiring a license shall swear or affirm as to 
the genuineness of the certificate and enter into a bond with the Gov- 
ernor, with two sureties, who shall have property in the province, the 
bond of £500 to remain in the office of the Secretary. Now should 
any person under 21 be “deluded and married ” contrary to the true 
intent and meaning of the act, the parent or guardian could put the 
bond on suit in the Supreme Court giving security of £20 for costs. 

Provisions were also made in the act for persons to marry by “‘Adver- 
tisement of Intentions without License.” Those wishing so to do 
before their intentions of marriage were published, were to present 
themselves before the county clerk, showing to him the parents’ or 
guardian’s certificate on oath, and entering into bond, whereupon 
these matters were to be recorded. The clerk, at three of the most 
public places in the county, then posted the names, residences and 
intentions of the matrimonially inclined, (fee 12 shillings). 

If the notice remained twenty-one days without parental objection, 
then the marriage could be consummated upon certificate thereof made 
by the clerk. Should parents or guardians object in writing, the 
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matter was stayed; and should the clerk offend against the act and 
disobey its explicit details he should for every oftence forfeit £500. 

It was also enacted that the bond given to the clerk might be put 
in suit in the Supreme Court or Inferior Court of Common Pleas, 
provided the consent of the parents was not had. This was to be 
done by parents or guardians, after giving security. Religious socie- 
ties could marry according to their “ Rules and Customs,” provided 
the particulars above mentioned in various sections of the act re- 
mained in force. 

By far the most interesting portion of the act of 1719 is that dealing 
with the Governor’s License. Not only because so much depended 
upon his Excellency’s assent, but also because license remains an 
evidence for all time of the nuptials and is interesting to the genealo- 
gist and antiquarian. Many of these Licenses are yet defying the 
decades which yellow their faces, and form in many Jersey homes 
almost the only souvenirs of the past. For its completeness and his- 
torical interest, the form is herewith cited, and is taken from an origi- 
nal now in the Townsend Plantation house at Cape May, in which 
county Lieutenant Henry Ludlam and Henry Smith were married in 
pre-Revolutionary times: 

‘“‘ By His Excellency A. B., Esq., Captain General and Governor in 
Chief in and over His Majesty’s Province of New Jersey and Terri- 
tories thereunto depending in America.” 


To any Protestant Minister or Justice of the Peace: 


Whereas, there is a mutual Purpose of Marriage between C. D., of 
X. Y., (Esq., Gent or Yeoman) of the one Party, and E. F., of the 
same place, (or otherwise) spinster, of the other Party, of which they 
have desired my License and have given Bond, upon Condition that 
neither of them have any lawful Let or Impediment, Pre-Contract, 
Affinity or Consanguinity to hinder their being joined in the Holy 
Bonds of Matrimony. These are therefore to authorize and empower 
you to join the said C. D. and E. F. in the Holy Bonds of Matrimony 
and them to pronounce Man and Wife. 

Given under my Hand and Praerogative Seal at Burlington (or 
Perth Amboy) the day of in the Year of the Sovreign 
Lord George , by the Grace of God, of Great Britain, France 
and Ireland, King, Defender of the Faith &. Annoque Domini One 
Thousand . Entered in the Register of the Praerogative 
ofiice. 

Accompanying the document are the seal of the prerogative office, 
which is still to be found in the keeping of Secretary of State Kelsey, 
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and the endorsement of the justice or minister who married the 
couple. Many of these old licenses are yet in existence, particularly 
in the oldest sections of Southern New Jersey. 

That the marriage law of 1719 was efficacious is readily proven by 
the fact that it was not until March 4, 1795, or a period of 75 years, 
that the same was repealed. It was then that the plan of a Governor’s 
License was abolished, and in other respects the provisions of the 
new act were made less rigorous. Since then in other laws un- 
doubted advances have been made in registration, the system now in 
use in New Jersey ranking favorably with that of Massachusetts, the 
foremost State in the Union in the matter of vital statistics. 

Francis B. Lex. 


BENEDICT ULRICH, CONTESTANT, v. FERDINAND FREIENSEHNER, INCUMBENT. 


(Essex Circuit Court, December Term, 1891.) 





Elections—Oficiul Ballots—Ballot Re- 


form Act of 1890 and 1891—Construction of 


Statutes.—1. The first rule of statutory con- 
struction is that the words are to be taken 
in their natural and usual sense, and that 
when the language of a statute is plain 
and unambiguous, it is decisive of the 


intention of the Legislature. In such a 
case all arguments founded upon effects 


and consequences are futile. 


2. Section 39 of the Ballot Reform act of 


1890 provides ‘‘that if any ballot voted at 
any election shall have thereon, either on 
its face or back, any mark, sign, designa- 
tion or device, other than is permitted by 
this act, whereby such ballot can or may 
be distinguished from other ballots cast at 
such election, such ballot shall be absolutely 
void and shall not be canvassed or counted 


‘In the matter of the contested election 


for any candidate named thereon.’’ Section 
33 provides that the ballots should on the 
back contain the designation of the election 
district or voting precinct for which the bal- 
lot was prepared. It appeared that fifty 
ballots cast in the Third district of the Thir- 
teenth ward of Newark had on the back 
the designation Eighth district, Thirteenth 
Held, that these ballots did con- 
tain a designation by which they could and 
might be distinguished from other ballots 
cast at the election and were properly 


ward. 


rejected. 

3. What the meaning is of the amendment 
made to Section 33 in 1891, as to the desig- 
nation on the back of the ballots, discussed 
but not decided. A decision invalidating 
an entire election should not be made upon 


the doubtful construction of a statute. 


for alderman of the Thir- 


teenth ward of the city of Newark, on proceedings under Section 100, 


etc., of Revision. 


Mr. F. 


W. Stevens for contestant. 


Mr. Henry Young tor the incumbent. 
Depuz, J.: For the purpose of holding elections, the several wards 


of this city are divided into election districts or voting precincts. 


On 
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the back of all the ballots prepared and distributed by the city clerk 
for the last municipal election, there was printed, “ Official ballot for 
District, Ward, City of Newark, October 13th, 1891,” aud 
a fac simile of the signature of the city clerk, with the number of the 
election district and ward for which such ballots were provided 
respectively. 

The Thirteenth war is divided into eight election districts, and 
the ballots furnished for use in each district contained as well the 
number of the election district, as the number of the ward. In the 
whole ward the aggregate of ballots cast was 4,485. The contestant 
and incumbent were candidates for alderman of that ward. Of the 
ballots cast 2,246 contained the name of the contestant, and 2,239 the 
name of the incumbent. In counting the votes at the close of the 
election, the election officers of the Third election district rejected 
seventeen of the baliots cast for the contestant, and certified a state- 
ment of the result of the election accordingly. The ground on which 
these ballots were rejected was that they contained upon the back the 
designation, “ Eighth district, Thirteenth ward,” instead of ‘* Third 
district, Thirteenth ward.” 

On this return of the election officers the board of canvassers 
awarded a certificate of election to the incumbent. If the seventeen 
votes rejected had been allowed to the contestant, he would have been 
entitled to the certificate. 

A petition was presented to the court contesting the election, and 
alleging that the statement of the result of the election in the Third 
election district was erroneous, and averring as the cause of contest 








the rejection of the seventeen ballots aforesaid, praying that the 
court would pronounce judgment that the contestant was elected to 
said office, and that a certificate be given to him accordingly. Upon 
the filing of the petition a recount was made and testimony was taken. 
On such recount it appeared that all the election envelopes used in 
that precinct had on them the designation of the Third election dis- 
trict, Thirteenth ward, and instead of seventeen of the ballots, fifty 
ballots for the contestant in the ballot box in that election district had 
on the back, “ Eighth district, Thirteenth ward.” In giving judgment 
in this proceeding the court must act upon the result as it appears by 
the investigation, and after allowing for certain errors and defective 
ballots, if these fifty ballots be rejected, the incumbent would still 
have a majority. If these fifty votes be allowed to the contestant he 
will be entitled to the office. 

The testimony shows that the city clerk in preparing the form of 
indorsement on official ballots, designating thereon the several elec- 
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tion districts as well as the wards, followed the advice of the city 
counsel, and that great care was taken in printing and separating and 
distinguishing the printed ballots, that those intended for one elec- 
tion district should not get into packages intended for another dis- 
trict, and the evidence is that these ballots were not furnished to 
voters by the election officers. Nor is there any evidence that would 
justify a court in deciding that these ballots were not cast by qualified 
voters, or that they were used in this election district for an illegal or 
corrupt purpose. 

The question on which this contest hinges is simply one of statutory 
construction—the construction of the Bailot Reform acts of 1890 and 
1891 by the application of those legal rules and principles which 
govern courts in the construction of acts of the Legislature. It was 
so considered by both the counsel who argued the case. 

The 39th section of the Ballot Reform act of 1890 provides, “ That 
if any ballot voted at any election shall have thereon, either on its 
face or back, any mark, sign, designation or device other than is per- 
mitted by this act, whereby such ballot can or may be identified or 
distinguished from other ballots cast at such election, such ballot 
shall be absolutely void, and shall not be canvassed or counted for 
any candidate named thereon.” 

The words used in this section are words used in sections 32 and 33, 
to express what shall and what shall not appear on the face or on the 
back of the ballots. The section then declares that any ballot which 
shall have thereon, either on its face or back, any mark, sign, desig- 
nation or device other than is permitted by the act, whereby such 
ballot can or may be “ identified,” that is identified as cast by any 
particular voter, “or distinguished from other ballots cast at such 
election,” shall be absolutely void and shall not be canvassed or 
counted. All those ballots cast in the Third Election District having 
on them the designation of the Eighth Election District, could and 
might be distinguished from the other rallots cast in that district. 
Seventeen of them were separated as being distinguished in that 
manner and rejected by the election officers; and in the canvass 
before the commissioners fifty ballots were separated as being thus 
distinguished from the other ballots. 

The language of this section, which seems to have been drawn with 
“are and expressed with precision, is plain and unambiguous. The 
question, then, is what is the province of the court in the construction 
of a statute that is so expressed ? 

The rule for the construction of statutes that stands in the fore- 
ground is that the words in which the legislative will is expressed are 
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to be taken in their natural and usual sense, and that where the lan- 
guage of a statute is unambiguous, it is decisive of the intention of the 
Legislature. Maxwell on Statutes, pp. 3,4. In an opinion in the 
Court of Errors and Appeals, Mr. Justice Reed uses this language : 
“Unless an intent diftering from that which arises from the literal 
sense of the words used results from a resort to the context of the sec- 
tion or from acts in pari materia, the only duty of the court is to con- 
strue the words of the section naturally and literally. No principle is 
better settled, said Justice Elmer, or more important to be faithfully 
adhered to by the courts called upon to enforce written statutes, than 
that, in the absence of ambiguity in the language used, no exposition 
shall be made which is in opposition to the express words; or, as the 
maxim is sometimes expressed, it is not allowed to interpret what has 
no need of interpretation.” Water Comrs. v. Brewster, 13 Vroom 
125-129. In an earlier case in the Supreme Court, Chief Justice 
Beasley uses this language: ‘ Where that which is directed to be 
done (by a statute) is within the sphere of legislation, and the terms 
used clearly express the intent, all reasoning derived from the sup- 
posed inconvenience, or even absurdity of the result, is out of place. 
It is no province of the courts to supervise legislation, and keep it 
within the bounds of propriety and common sense; so that even if in 
this case it could be demonstrated that the regulation in question was 
incommodious, or even hurtful, an appeal for relief to the judicial 
power would be utterly in vain.” Douglas v. Chosen Freeholders, 9 
Vroom 213-217. Similar language was used by Mr. Justice Dixon in 
the recent decision of an election case in the Supreme Court. This 
rule of construction is a rule of positive obligation indispensible to.the 
maintenance of the line of separation between the legislative and judi- 
cial departments in a constitutional government. I[t is the rule that 
was conspicuously made the basis of a decision by the Court of Appeals 
of New York in what is known as the Onondaga case. Where the 
language of a statute is plain and unambiguous all arguments founded 
upon effects and consequences are futile. It is only when the language 
of a statute is ambiguous, or a doubt arises from conflictin 
ions, that considerations of that character can be invoked. 

The rules I have stated as governing courts in dealing with statutes 
apply with peculiar force to the statute now under discussion. 


g provis- 
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The condition of aftairs prior to the Ballot Reform act of 1890 is 
well known. The election laws in force prior to that act prohibited 
fraud, bribery, intimidation, illegal voting and other pernicious prac- 
tices, by penalties which could be enforced only on detection and 
conviction. These laws proved to be utterly ineflicacious to suppress 
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the evils which prevailed in popular elections. The new law was 
framed to accomplish, by other methods, that which the old law in- 
effectually sought to reach by detection and punishments. It is a 
law framed on the theory that the evils attendant on popular elections 
should be suppressed by stringent provisions regulating the manner 
in which elections should be conducted and the mode in which the 
franchise of voting should be exercised, and founded upon a maxim 
deeply embedded in the science of legislation—that wrong is more 
effectually prevented by requiring the acts of which it is a frequent 
concomitant to be done under certain prescribed rules, regulations 
and formalities, which exclude opportunity for wrong, than by the 
detection and punishment of wrongdoers. The statute of frauds and 
perjuries is a conspicuous instance of that course of legislation. The 
purpose of that statute was to suppress fraud and perjury in setting 
up certain contracts by verbal testimony, and the object was attained 
by requiring such transactions to be put in writing and invalidating 
them unless that formality was observed. The statute books contain 
many laws of like import. Occasionally a suitor who has innocently, 
or by inadvertance, failed to observe the prescribed formalities, fails 
of his just rights, but his innocence, or misfortune, is of no avail in 
the construction or enforcement of the law. 

For the purpose of accomplishing the object contemplated by the 
ballot reform legislation, the act of 1890 as amended by the act of 
1891 embodies a great number of provisions regulating with con- 
siderable details the condact of elections, such as provisions for the 
registration of voters; the nomination of candidates; the form in 
whieh, and the color of the paper on which, ballots shall be printed ; 
what endorsements they shall have; how they shall be prepared, 
printed and distributed, and the manner in which they shall be 
voted; the color of the ink or pencil which shall be used in erasing 
and substituting another name on a ballot; the arrangement of the 
room in which the election shall be held, with a diagram showing 
the location of the ballot box, the position of the poll clerks, the 
place of entrance and exit, the booth into which the voter shall retire 
to prepare his ballot and place it in the envelope, ete., ete. 

All these provisions are in a sense restrictions upon the exercise of 
the franchise of electors. In the construction of a statute of this 
import, the intention of the Legislature must be taken to be that 
which is expressed in the language in which its enactments are con- 
tained. 

It may be observed that the use of ballots so distinguished as in 
this case might be made a means to carry into effect a scheme of 
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intimidation or bribery, but the decision need not be placed on that 
ground. The 39th section in express terms directs the rejection of 
such ballots without regard to the motive or purpose, whether inno- 
cent or otherwise, with which they were cast. To give to the section 
the construction contended for by the contestant’s counsel would 
require the interpolation into it of words and sentences which would 
make the section another and a different law. Courts are not at 
liberty to so deal with legislative enactments. 

Now, is there anything in sections 63 and 65 which can apply to or 
influence the construction of the section now under consideration ? 
Those sections were designed for the punishment of the offender when 
detected. This section applies to the canvass and counting of votes 
in ascertaining and declaring the result of the election. In penal 
statutes motive or intent is the usual, if not an essential ingredient of 
crime. In that respect statutes that are simply remedial are dis- 
tinguished from those that are punitive. 

It is said that if these fifty ballots be rejected fifty legal voters will 
be disfranchised. If that be so, and the statute produces that result, 
the court has no discretion. The law disfranchises them for non- 
observance of its requirements, and there the discussion ends. 

In my judgment the meaning of this section is entirely clear. Giv- 
ing to the words their natural and usual sense, coupling them with 
the words used in the two preceding sections, they leave the legisla- 
tive intent as expressed by the language used free from doubt; and, 
under the rule of construction I have read, the process is simply one 
of interpretation. 

The rules of construction and reasoning I have adopted in the con- 
sideration of this case are those that were adopted in the Court of 
Appeals in New York in the case already referred to, and by that 
court applied under the circumstances to a statute not so definite and 
express in its terms as this statute, and admitting of more room for 
construction than the statute that is now before me. 

My doubt in the decision of this case has been whether all of these 
ballots should not be rejected. That doubt arises upon the amend- 
ment of the act of 1890 by the supplement of 1891. The 33d section 
as it stood in the act of 1890 prescribed that the ballots should on the 
back contain the designation of the ‘ election district or voting pre- 
cinct for which the ballot is prepared.” The section as amended by 
the act of 1891 prescribes that for an election where no Assemblyman 
is to be chosen, on the back of each ballot after “ for” shall follow 
the designation of the township, municipality, ward or other sub- 
division for which the ballot was prepared, It may be that the Leg- 
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islature adopted the word “ sub-division ” in amending the act with a 
view simply of embracing constituencies not comprised in the civil 
divisions of townships or wards, and constituencies in which, whether 
townships, wards or other sub-divisions, there are no election dis- 
tricts or voting precincts; or it may have been that the Legislature 
intended to simplify the designation on the back of the ballot by con- 
forming it to the constituency for which in such case the ballot itself 
was prepared. I incline to the latter construction of section 33 as it 
now stands. In Newark no officers are elected in election districts or 
voting precincts, and [ think that the designation on the backs of the 
ballots should, at this election, have been only of the ward for which 
the ballots were prepared, omitting the election district or voting 
precinct. Under that construction I had some doubt whether, under 
section 25, I ought not to reject all the ballots as irregular. 

Section 25 provides that all ballots cast at any election shall be 
printed and distributed at public expense, and “no ballots shall be 
cast or counted at any such election except such as are by this act pro- 
vided for.” This section may be construed as merely forbidding any 
other than official ballots, and that construction is made feasible by 
the fact that in other sections, as for instance in sections 32, 33, 34, 46, 
and 47, the words “ provide,” “ provided for” and * furnish ” are used 
interchangeably in the same signification. But I need not pursue this 
subject further. The construction of the 33d section, as directing the 
designation ouly of the ward on the back of ballots, and of section 25 
as forbidding the counting or canvassing of votes which do not confer 
to section 33, would lead to the rejection of all the ballots, not only in 
this ward, but also in the whole city, and invalidate the entire muni- 
cipal election. This result was not contended for by either counsel, 
and there is a controlling force in the argument that an election should 
not be invalidated upon a doubtful construction of the statute. 

Nor was this result sought for by this contestant in his petition. He 
applied to have the election sustained, and that he be declared elected 
on the ballots cast. If the election be not wholly invalidated, then 
those ballots cast in this election precinct, which in designation were 
such as had been prepared as official ballots and used throughout the 
city, which were furnished to voters by the election officers, and were 
voted by nearly all of the voters in the district, and conformed in their 
designation to the election district for which they had been prepared 
and furnished, must be regarded as regular; and those ballots which 
were used by voters in this election district, which had on the back 
the “designation” of a different election district, “whereby those 
ballots can or may be distinguished from other baliots cast at such 
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election,” must, in the language of section 39, “ be absolutely void, 
and not be canvassed or counted for any candidate named thereon.” 

The judgment in this case, in pursuance of the views I have 
expressed, will be in favor of the incumbent. If I am wrong in this 
construction, I at least have the satisfaction of knowing that this stat- 
ute provides the most ample means for a speedy review. 


SUSAN L. R. DRESSER v. THE EDISON ILLUMINATING COMPANY. 


(Circuit Court of the United States, District of Rhode Island, Feb- 
ruary 12, 1892.) 


Jurisdiction of Federal Courts— but such intent must be accompanied by 
Residence—Place of Abode—Parties.—Resi- acts showing what the fact really is. 


dence does not depend upon intent alone, 


Cott, J.: The defendant moves to dismiss this suit for want of 
jurisdiction upon the ground that the plaintiff, at the time of bringing 
the suit, was a citizen of the State of Rhode Island, and not a citizen 
of the State of New York, as alleged in her writ. 

It appears from the affidavits that the plaintiff is the daughter of 
George W. Dresser, and that she was born in the city of New York in 
1864, where her parents then lived. 

Subsequently Mr. Dresser moved to Newport, Rhode Island, and he 
became a resident of that city as early as 1875. This appears from 
the following facts: He began paying personal property taxes in 
Newport in that year; he registered in Newport as a voter in 1878; 
he was on the voting lists of that city from 1878 to 1881, and voted 
there in 1880; he died in Newport in 1883, and was buried there. 

Mrs. Dresser, the plaintiff’s mother, died in Newport, a short time 
before her husband and was buried there. 

The plaintiff remained at school in New York, after her father 
changed his residence to Newport, and down to about the time of her 
father’s death in 1883, spending only a portion of each year in New- 
port. This circumstance taken in connection with the fact of her 
birth in New York is urged to support the position that she still 
remained a resident of New York. When Mr. Dresser established 
his residence in Newport, the plaintiff was a minor about ten years of 
age. Her place of residence, therefore, would naturally follow that 
of her parents and would be in the place where the family home was 
located. Although the plaintiff continued her education in New 
York, and passed only a part of each year in Newport, she became 
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legally a resident of Newport, when her parents became residents of 
that city, and made it their permanent domicile and place of family 
abole. I have no doubt, therefore, that Newport was the legal resi- 
dence of the plaintiff on the death of her father in 1883, she being 
then nineteen years of age. 

Upon the death of their parents, the Dresser children, comprising 
the plaintiff, her three younger sisters, and a brother, went to live 
with their grandfather, Daniel LeRoy, at his residence, No. 206 
Bellevue avenue, Newport, and, with the exception of the brother, 
these children have continued to make this their home down to the 
present time. 

The grandfather, Daniel LeRoy, died in 1885, and since then they 
| have lived with their grandmother, Mrs. LeRoy. The plaintiff derives 
her entire support from her grandmother. While the plaintiff’s per- 
manent home has been at the LeRoy house in Newport since her 
father’s death, she has not, in fact, resided there continuously, for it 
appears that she was absent portions of each year prior to 1888, visit- 
ing relatives or friends in New York, Boston and other places, and 
that since 1888, Mrs. LeRoy and herself have spent about half of each 
year in New York in several different rented houses. During the 
spring, however, the family have always returned to their residence 
in Newport. I do not think these absences from Newport effected a 
change of residence on the part of the plaintiff, because they were 
only temporary, her permanent residence continuing to be Newport. 

Daniel LeRoy, the plaintiff’s grandfather, was a resident of New 
York down to 1882, and it is claimed that he was still a resident of 
New York when he died at Newport in 1885. Stress is laid by the 
plaintift upon this circumstance in connection with the testimony of 
Mrs. LeRoy, who says that her husband never intended to change his 
residence to Newport, and that she always considered herself a resi- 
dent of New York. Whether the plaintiff’s grandfather, Daniel 
Le Roy, at the time of his death in 1885, was a resident of Newport 
or New York, it is not necessary for us to determine, but as bearing 
upon this point, and upon the general question of the residence of the 
LeRoy and Dresser families at the present time, it is important to note 
certain facts brought out in the affidavits: Mr. LeRoy gave up his 
residence on Twenty-third street, New York, in 1883, owing to the 
encroachments of business, and moved with his family to Newport; 
he died in Newport, and his will was probated there; one of his 
daughters, Mrs. Dresser, the plaintift’s mother, lived in Newport at 
the time of her death in 1883, and was buried there; anotuer daugh- 
ter, the widow of Edward King, has lived in Newport for many years ; 
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a son, Stuyvesant LeRoy, has for a long time been a resident of New- 
port, and votes in that city; his widow, Mrs. LeRoy, has lived in the 
same house in Newport since the death of her husband in 1885, and it 
has been her only permanent residence; and the Dresser children 
(except the son) have lived with her and have made her house their 
home. 

Residence does not depend upon intent alone, but such intent must 
be accompanied by acts showing what the fact really is. A person 
may actually reside in one place, but intend to reside in another, but 
such intention is not sufficient to create a change of residence. So, 
too, a person may have been born and have resided in a certain place 
and may have removed temporarily to another place, intending to 
return to the former place, but if the latter place becomes in fact their 
fixed abode, the mere intention to return will not keep alive the resi- 
dence in the former place. 

I do not doubt the good faith of the plaintiff in alleging herself to 
be a citizen of New York, nor of her intention to become a resident 
of that State, but upon the facts as presented, I feel bound to hold 
that she became a resident of Newport, Rhode Island, about the year 
1875, and that she has continued to remain a resident of that city. 

Suppose the defendant in this case had been a citizen of New York, 
instead of Rhode Island, and the alleged wrong complained of had 
happened in New York, and the plaintiff had brought suit in the 
Federal Court there, would the defendant have been entitled to have 
the case dismissed upon the papers submitted in this case, on the 
ground that the plaintiff was, in fact, a citizen of New York? 

The motion to dismiss for want of jurisdiction is granted. 


CORA NEWMAN, BY JOHN EILENBERG, HER GUARDIAN, v. JEHIEL G. 
SHIPMAN ET AL. 


(Warren Circuit Court, January 9, 1892.) 


Infants—Guardian and Ward—Guar- 3. The necessary expenses incurred and 
dian ad Litem — Rights and Duties—Au- the compensation of such counsel, shall be 
thority to Bind Infant’s Estate—Agreementto paid out of the fund belonging to the 
Pay Attorney’s Fees—Lien of Attorney for infant. 


Costs and Fees.—1. An attorney has a lien 4. The payment of such disbursements 
for his costs and compensation upon due and compensation does not rest on the 
judgment recovered by him. agreement as between attorney and guar- 


2. In eases of infants, the guardian ad_ dian ad litem, who are not able to bind their 
litem, upon application to the court, will wards or their estate, but upon the order of 
be authorized to employ proper counsel. the court making the appointment, 
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Mr. S. W. Dewitt for the plaintiff. 

Defendants pro se. 

Cora Newman, a minor, about two years old, brought suit against 
the Phillipsburg Horse Car Railroad Company, to recover damages 
for injuries caused by a car running over her in the street. 

Ellis Newman, her father, was admitted to sue as her guardian ad 
litem, and a verdict was given by a jury for $2,500, which was increased 
by accumulated interest to $2,735. This sum and the taxed costs were 
paid by the defendant to the defendants in this suit, attorneys of the 
plaintifts in said cause, after an affirmance of the judgment in the Cir- 
cuit Court by the Supreme Court. Ellis Newman, the father, not 
being able to give security as general guardian of his infant daughter, 
the Orphans’ Court of Warren county appointed the plaintiff in this 
action, John Eilenberg, her guardian. The defendant in this suit, 
paid him $2,335, retained $400 for fees, expenses and services, in trying 
the cause against the Horse Railroad Company in the Circuit and the 
Supreme Court. For this sum of $400, this action is brought. 
Further facts are found in the state of the case agreed upon by the 
respective counsel. 

Per CurtamM. Scupper,J.: The defendants claim a lien on this 
balance of $400, in their hands for fees, expenses and services, upon 
the judgment recovered by them for the infant.. It has long been held 
that an attorney has a lien upon the money recovered by his client 
to the amount of his bill of costs. If the money came to his hands 
he might retain the amount of his bill. He might also stop the money 
in transitu, if he could lay hold of it. Brader v. Ward, 42 N. J. L. 
(13 Vr.) 518. This law has been further extended in some of the 
courts in this country. In Marshall v. Cheed, 51 N. Y. 140, it is 
said: “It has long been settled that an attorney has a lien for his costs 
and compensation upon the judgment recovered by him. This law 
exists not only to the extent of the costs entered in the judgment, but 
for any sum which the client agreed that his attorney should have as 
compensation for his services.” Such agreement is held to be an equi- 
table assignment pro tanto. In most of the States this is the law, and 
lien is given to counsellors-at-law as well as attorneys. Parsons on 
Contract, 116, 3d Ed., 269. 

Although the extent of this lien was not decided in Bradner v. 
Ward, I can see no reason in our law and practice to confine it 
to the narrow limits of the English practice, and think, with 
proper facts as a basis, the more liberal rule of allowance should be 
adopted. In this case Ellis Newman, the guardian ad litem, agreed to 
pay the attorneys five hundred dollars of the amount received, if suc- 
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cessful. This is claimed as an express agreement, and binding both 
for attorney and counsel fees. According to cases in our courts, 
Schomp v. Schenck, 40 N. J. L. (11 Vr.) 195; Hofter v. Ludlam, 41 
N. J. L. (12 Vr.) 182; Zabriskie v. Woodruff, 48 N. J. L. (19 Vr.) 610. 
But he had no_ uch power to bind his infant child by contract. Read- 
ing v. Wilson, 38 N. J. Eq. (11 Stew.) 446; Schouler on Domestic 
Relations 842; Rollins v. Marsh, 128 Mass. 116. 

In the case above cited the court says a guardian is without such 
capacity, but he may impose contract obligations on his ward under 
the directions of a court of competent jurisdiction, though he does not 
execute in such cases a power belonging to his office, but an extraor- 
dinary power conferred for a special purpose. This rule applies espe- 
cially to a guardian ad litem, who is but an oflicer of the court, appointed 
to look after the interest of the infant and manage the suit for him. 
Tyler on Infants, 132; Schouler on Domestic Relations 592. 

An infant cannot bring suit and appear in its own name, hence the 
court appoints a competent person to appear, bring suit or defend the 
action in the infant’s name. 

sut the rule tbat an infant shall appear by prochien ami or by guar- 
dian, and not by attorney, relates to the appearance upon the record, 
and is not intended to deprive the infant of the professional aid of an 
attorney. People v. New York, 11 Wend. 166. 

It is manifest that in most cases in court that are litigated such 
professional aid is necessary, and so it was held in Vanness v. Polhe. 
mus, 36 N. J. Eq. (9 Stew.) 456, that a next friend entitled to be 
reimbursed out of the estate of the person in whose behalf he sues, 
though his suit is unsuccessful, if it appears that he acted in good 
faith and with reasonable caution, and simply with a view to protect 
a person Who was unable to protect himself. This case quotes Lord 
Hardwick in Whitaker v. Cheaver, 1 Cox Ch. 285, where he says 
that, ‘‘ Whosoever will stand forward in that character in behalf of 
infants, is to be encouraged to every possible extent, while he can be 
supposed to intend the infant’s benefit.” 

The plaintiff in this suit contends that the father alone is liable on 
his contract with the defendants to pay for the services they have 
rendered ; and if he be unable, as appears to be the case, the defend- 
ants who have brought this suit to a successful result will be unre- 
warded. 

The usual practice is, in the first instance, to make application and 
have an order of the court that the guardian ad litem employ proper 
counsel to be approved by the court, whose expenses necessarily in- 
curred and compensation shall be paid out of the fund belonging to 
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the infant, under the control of the court. Colgate v. Colgate, 23 N. 
J. Eq. (8 C. E. Gr.) 372-383. 

As to the time when the order for compensation shall be made, this 
is in the discretion of the court, as well as the amount which shall be 
allowed. 

The giving of compensation for services to attorneys and counsel 
who act in aid of officers appointed by the court for the protection of 
infants and other disqualified suitors, does not rest on the agreement 
of such officers, who are not able to bind their wards or their estate, 
but upon the order of the court making the appointment. 

I shall, therefore, while the funds are in the control of this court, 
being in the hands of the defendants, who are its attorneys and 
officers, order that their expenses and compensation for their services 
be made out of such funds. The amount must be reasonable. 

The case against the Horse Railway Company was one of difficulty 
and importance. Newman v. Phillipsburg Horse Car R. R. Co., 52 
N. J. L. (23 Vr.) 446. The question presented had not been authori- 
tatively decided by the courts of our State, and involved much labor 
in preparation owing to the conflicting decisions elsewhere. In deter- 
mining whether this young child was guilty of contributory negli- 
gence and was chargeable with the negligence of the person having 
her in charge, a debatable question was presented which needed the 
care and skill of able counsel. 

These were aftorded by the defendants in this suit, and nothing but 
the nicest technicality has been urged against their right to compen- 
sation. 

The amount they have in hand, $400, is not too much for such 
services rendered and expenses incurred, and the finding will be for 
the defendants. 


NEW JERSEY SUPREME COURT. 


(Abstracts of opinions filed during the February Term.) 


RICHARD HECKSCHER v. THOMAS J. MIDDLETON. 


Evidence— Verbal Agreement— Cognovit—An Unconditional Cognovit Can- 
not be Varied by Any Verbal Agree ment. 


This was a motion to open a judgment entered against the cefend- 
ant and for a rule allowing him to plead to an action of the plaintiff. 
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Reep, J.: The plaintiff brought an action against the defendant 
upon a certain promissory note. A plea was filed and issue joined by 
the defendant. After several postponements of the trial of the cause 
from term to term, the defendant, or his attorney, signed a cognovit 
actionem relicta verificatione. Thereupon judgment was entered by the 
plaintift. 

The defendant now seeks to open the judgment thus entered, upon 
the ground that when the relicta was given he was assured verbally 
that the relicta would never be enforced against him. Inasmuch as 
execution has been issued against him, the defendant claims that the 
agreement has been violated and that he should be permitted to with- 
draw his relicta and contest the action. 

It was a common practice to enter into an agreement at the time of 
confessing the judgment, by which the defendant should have time or 
terms of payment. This agreement was made as a part of the cognovit. 
The court would then see that the terms were performed. Tidd’s 
Prac., vol. 1, page 560. 

No cause can be found, I am sure, in which the agreement was that 
the judgment confessed should be a nullity, as in this case. But the 
condition, whatever it was, was required to be in writing because the 
cognovit was always in that form. An unconditional cognovit cannot 
be varied by any verbal agreement. It stands in the same attitude as 
any other writing which cannot be aftected by any contemporaneous 
unwritten talk. No case is needed to support so obvious a rule of 
evidence, but the point will be found to be ruled in an anonymous 
case reported in 7 Dow. and Ry. 375. The rule is discharged, with 
costs. 


WILLIAM Jj. CREVELING v. ISAAC De HART. 
Demurrer—Bar to Action of Covenant. 


The action is covenant for non-payment of rent. 

The fifth plea, which is the one demurred to, stated that the de- 
” with a third party, the West 
End Iron Company, and notified the plaintiff, who encouraged the 
defendants to seli and assign their iease to the third parties aforesaid, 
and thereupon they duly signed and conveyed the same to the West 
End Iron Company, who entered upon the demised premises and was 
duly accepted by the plaintiff as his tenant, who collected rent from 
said assignee and recovered a judgment for rent which thereafter fell 
due. 


fendants ‘“‘ entered into negotiations 
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Garrison, J.: A plea, setting up that the lessee had assigned his 
lease and that the lessor had received rent from the assignee and had 
accepted him as tenant, does not show a bar on action of covenant for 
rent against the original tenant. To raise such a defence the essen- 
tial averment is that the assignee was substituted in the place of the 
original lessee with the intent on the part of the parties to the demise 
to annul its obligations—in fine, a surrender in law. 

The demurrer is sustained, with costs. 


STATE v. ENGEMANN. 
Court of Quarter Sessions. 


Under the act of 1871, as well as under the general act of 1855, a 
Supreme Court Judge and one Lay Judge can hold a Court of Quarter 
Sessions. 

The Engemanns were indicted, and on being tried were convicted 
for allowing pools to be sold on their tracks. Judge Dixon sentenced 
George Engemann, the president of the Clifton Association, to two 
years’ imprisonment and $1,000 fine. William A. Engemann, Victor 
Saas and C. H. Battersley were sentenced for one year and fined $500. 

An appeal was taken to the Supreme Court on the question of the 
legality of the constitution of the court before which the cases were 
tried. It was argued that because of the absence from the bench of a 
Judge of the Court of Quarter Sessions, and the presence of the 
Supreme Court Justice, the conviction was invalidated. It was con- 
tended that the President Judge of the Quarter Sessions was in the 
court room and there was no disability; and, therefore, the Supreme 
Court Justice could not sit. 

The court held that the Supreme Court Judge was not required to 
make a judicial inquiry into the absence of the President Judge. If 
the latter was not present the Supreme Court Justice had jurisdiction. 
The Supreme Court finds that he was absent, and under the act of 
1888 the Supreme Court Justice may sit. The court which tried the 
defendant was therefore legally constituted. The convictions were 
sustained in all four cases. Opinions by Van Syckg., J. 


CHAPIN HALL LUMBER COMPANY v. JOHN H. DUNN. 
Title— Personal Property— Non-Suit. 


Breas.ey, Cu. J.: This is an action of trespass brought by the de- 
fendant in error against the plaintiff in error for carrying away and 
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converting to its use certain lumber which had been shipped from Buf- 
falo to Newark, the Chapin Hall Lumber Company being the assignee. 
The boat being at the Newark wharves, and while it was unloading, 
the lumber company refused to receive it on the ground that it was 
deficient in quality, and thereupon the captain of the boat rented, in 
his own name, a part of the wharf, and thereon placed the lumber. 
Before anything further occurred, the lumber company bought the 
lumber of the shippers, and after that the wharf owners issued a pro- 
cess of distress against the captain of the boat, and by force of that 
process the lumber was sold, the defendant, Dunn, being the purchaser. 
Subsequently the lumber company carried the property so purchased 
away, hence the suit. 

At the trial, when the case was rested for the plaintift, the counsel 
of the defendant moved for a non suit on the ground that no relation 
of landlord and tenant existed. The proceedings by way of distress 
were without authority, and no title could be made in that proceeding. 
The motion was refused and Dunn got a verdict in the lower court. 

From the foregoing summary the fact is apparent that the plaintift’s 
title was derived from a levy made by a landlord by means of a dis- 
tress for reut of property that was on the demised premises but which 
did not belong to his tenant. That such a sale is illegal and entirely 
nugatory has heretofore been decided by this court. The captain of 
the boat having in charge the lumber in dispute rented in his own 
name the place upon which he deposited it. At that time the title to 
the lumber was in the consignors, but before the lien through the 
distress attached it, the latter had sold it to the lumber company, so 
that it was the owner’s when the warrant was issued and the sale was 
made. It is obvious that such a sale was in all respects nugatory and 
the plaintiff below was not possessed of even a semblance of title. 
The plaintift should have been non-suited, and consequently the judg- 
ment must be reversed. 


RALPH G. PACKARD v. THE BERGEN NECK RAILWAY CO. 
Railroads— Condemnation of Lands. 

Beaszey, C. J.: The matter is an appeal from proceedings in con- 
demnation instituted by the railroad company to obtain about two 
acres of land which Packard owns along the shore of New York bay. 
Packard had planned a canal and basin for large vessels, and resisted 
the condemnation in every possible way. The commissioners awarded 
him $5,000. From this he appealed to the Circuit Court, where the 


jury gave him $17,000. But still dissatisfied he brought the matter 


to the Supreme Court, seeking a new trial. 
6% 








90 THE NEW JERSEY LAW JOURNAL. 


Held, a bill of exceptions must distinctly state and specify each 
exception, so as to show that the mind of the trial judge was par- 
ticularly called to each several objection. 

In condemning land for railroad purposes the benefit conferred by 
the laying of the road cannot be set off against the damages sustained 
by the land owner. 

There is no error in the proceeding below and the judgment should 


be affirmed. 


MAYOR, &c., OF JERSEY CITY v. AMERICAN DOCK AND IMPROVEMENT CO. 
Kjectment—Lands Ceded by States. 

In April, 1872, an act to cede to Jersey City certain tide-water 
lands and basin was passed by the Legislature. It required the city 
to improve the same and pay therefor what the State Riparian Com- 
missioners should fix. Held, that the act vested immediately the title 
in fee simple in the city, and the city was obliged to accept and carry 
out the trust; but it must pay the consideration to the State, in 
default of which it could not take possession of the land or sustain 
an action of ejectment against the defendant. At the trial a bond of 
$1,000 was shown to have been given the State; that was in 1885, 
thirteen years after the act. Held, that as no time was fixed in the 
act the bond was in time. There was a claim that the defendant as 
shore owner had rights under the act, but this was held untenable. 
Judgment for plaintiff. 


COSTIGAN v. PENNSYLVANIA R. R. CO. 


Railroads Placing Servitude Upon Lands of Private Owners Without 
Compensation. 


Deprun, J.: Plaintiffs own two dwelling houses and claimed that 
defendants filled in 200,000 tons of earth in front of the houses to 
operate a railroad, and caused special damages. The law is well settled 
that railroad franchises permitted the building of such roads and 
running of such cars as might be necessary, and the public could not 
complain as individuals might do. Railroad companies might do 
lawful acts as far as the public is concerned, but these same acts might 
infringe private rights and be liable in damages. A legislative charter 
cannot give a company the right of servitude on private lands; the 
servitude or use of lands must be purchased. The constitutional 
right stands that private property cannot be taken for public use with- 
out just compensation. Judgment for plaintifts on the demurrer. 
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IN RE RE-INCORPORATION OF RIDGEFIELD PARK. 


Mandamus 





Municipalities— Powers of Circuit Judge. 


Drxon, J.: Mandamus asked for to have incorporation of park pro- 
ceeded with by persons in charge of the local government. Question 
arising is whether the powers given to the Circuit Judge to promote 
the incorporation is constitutional; whether it does not vest legisla- 
tive authority in the judicial part of the government. eld, that the 
power of creating municipalities vested solely in the legislative depart- 





ment and cannot be exercised by aJudge of the Supreme Court. Man- 


damus refused. 


STATE, EX REL. JOY, v. BAYONNE BOARD OF EDUCATION. 


Construction of Words. 


Reep, J.: The words in act in Supp. Rev. 507, “ other municipal 
boards,” include all bodies having governmental functions and there- 
fore includes Board of Education of Bayonne. 


[For other decisions see infra. | 





MISCELLANY. 


SUPREME COURT OPINIONS. 





Besides the Supreme Court opinions de- 
livered at February term, reported supra, 
the following decisions were given: 

Isaac A. Hopper v. Township of Union. 
Demurrer to declaration was sustained. 
Opinion by Depue, J. 

Harrington Township Road Commission 
v. Collector. Mandamus to compel defend- 
ant to pay over taxes to plaintiff refused. 
Opinion by Dixon, J. 

State v. Staats. On certiorari to Warren 
Common Pleas. Law of March, 1891, was 
special and unconstitutional, and licenses 
granted by the Common Pleas are set aside. 
Opinion by Dixon, J. 

Morris v. Heppenheimer. On certiorari. 
Refers to appraisement of Sea Girt property. 
Held, that the Governor could constitu- 
tionally appoint the commissioners, and 


that the act giving him and them authority 
was constitutional. Proceedings below 
affirmed. 

Acker v. Jersey City. Prosecutor was 
removed from fire department. Held, that 
he was negligent, and action of city affirmed. 
Opinion by Reed. J. 

Hudson County Freeholders v. Bayonne. 
Ordinance set aside. Opinion by Reed, J. 

Harrison vy. Passaic City. Assessment 
affirmed. 

In Lingo v. The State, the Chief Justice 
announced that no opinion would be writ- 
ten, but that the verdict was fully sus- 
tained by the evidence and the rule for a 
new trial would not be granted. 

State v. DeCamp. Demurrer overruled. 

Doyle v. The Board of Education of 
3ayonne. The court holds that the plain- 
tiff’s election was illegal. Doyle, while a 
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the board, was elected sec- 


retary, contrary to the provisions of the 


member of 


law. 

In the case of Robert Newton v. Sallie E. 
Dixon denied Mr. 
Crandall’s motion to show cause why a new 


Everingham, Justice 


trial should not be allowed. 

In the matter of the Swain petition to set 
aside the Newark Mayoralty election, the 
main branch formally affirmed the judg- 
This 


done to straighten the record, and allow a 


ment dismissing the petition. was 


writ of error to the Court of Errors. 





N. J. COURT OF ERRORS AND 
APPEALS. 





DECISIONS ANNOUNCED FEBRUARY 29, 1892. 

Wallace v. The 
brought to recover a penalty under Sec. 53 
of the Road act. 
be called out to work upon the public 


Bradshaw. suit was 


A freeholder refused to 


highway and was sued for the penalty. 
Held that Sec. 53 depended for its efficacy 
upon Sec. 56. Sec. 56 was repealed, and 
then the repealer was repealed, and the 
question therefore brought up was whether 
in view of the provision of the constitution 
adopted September 7, 1878, declaring that 
no statute shall be recovered by' reference 
to its title, only the repeal of a repealer 
could revive the original statute. 
Justice reading the opinion of the court held 
that while acts could not be revived by 
statute except by being set forth in full, 
still the repealing of a repealer revived the 


old law by operation of law, and that if 


there was no doubt of the meaning of the 
law maker, the repeal of a repealer would 
have the effect of reviewing the original 
act. He said that the practice of this State 
as to its Executive, Legislative and Judi- 
ciary had always been to such effect, and to 
hold now that a repealer of a repealer could 
not revive an original act would be to do 
great injury to settled interests. Judg- 
ment below reversed unanimously. (See 21 
Atl. Rep. 941.) 

Mayor, ete., of Bayonne v. Harlem Bank. 
No opinion. Decree affirmed unanimously. 
See 21 Atl. Rep. 478. 

State, Newark & South Orange Horse 


Car Company v. Clark. No opinion. Judg- 


JERSEY 


The Chief 


LAW JOURNAL. 


ment against the railroad company for 
taxes, affirmed unanimously. 

Mary Hines v. State. Opinion by Dixon, 
J. Writ of error has been dismissed by 
Supreme Court, because of alleged laches of 
plaintiff. Construction of rule and prac- 
tice of court was made in detail and the 
judgment of the Supreme Court was unani- 
mously affirmed, because of the laches under 
the practice of the court. 

Neidling v. Trefz. Opinion by Magie, J. 
Subject was of specific performance to con- 
vey property. Decree of Vice Chancellor 
reversed (on the merits), unanimously. 

Kearney Township v. State, Ballantine. 
Opinion by Dixon, J. The commissioners 
of assessment should have given notice to 
the landowners of a hearing. It was nota 
statutory, but a judicial duty necessary to 


give efficacy to an award. The subject of 


opening and connecting streets to new 
bridges, by approaches, was considered. 
Judgment unanimously affirmed. (13 N. 


J. L. J. 111.) 


Lindabury v. O’Connor. Syllabus only 


read by Chancellor. Judgment of Circuit 
reversed, unanimously. 
Miller. 


Judgment unanimously affirmed 


Mayor of Morristown v. Cross 
appeals. 
in both cases, for reasons given below by 
Fleet). 


water discharged 


the Vice-Chancellor (Van This re- 


lates to surface from 
streets. See opinion of Van Fleet, V, C., 
2 Dick. 62, 13 N. J. L. J. 241. 
Disborough v. Disborough. Judgment 
affirmed unanimously. No opinion. 
Maxson v. Segoine. Judgment affirmed 
unanimously. No opinion. 
Attorney General ex rel. Smith v. Regan. 
The act of April 


such 


Opinion by Chancellor. 
9, 1889, which forbids removal of 
officials who are honorably discharged sol- 
diers, except for good cause shown, applies 
only to officers ‘‘ whose terms of office are 
not fixed by law,’’ and asa county collector 
is elected for one year and his term is fixed 
by law, the defendant, Regan, was held to 
be entitled to his office. Judgment of Su- 
preme Court unanimously affirmed. 

Conover vy. Fisher. No opinion. Judg- 
ment below unanimously affirmed, and ap- 
pellant to pay costs, not-the estate. 


Doremus v. Price. Question almost 
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wholly turned upon New York statute in 
reference to capacity of married women to 
make contracts. Chief Justice said there 
was no authority for contracts made and 
opinion below was unanimously affirmed. 

Doty v. Tellar. Syllabus of opinion read 
by Chancellor. Held, that certain words in 
will created an estate tail. Judgment be- 
low unanimously affirmed. 

New York, Lake Erie and Western R. R. 
Co. v. Leamon. Syllabus of opinion read 
by Judge Reed. Question was whether 
railroad companies, which must ring a bell 
near crossing or blow steam whistle, are 
obliged to do both in order to avoid acci- 
dents. Held, that they were not so obliged. 
Judgment below reversed, 8 to 3, Judges 
Bogart, Krueger and Clement voting to 
affirm. 

Griffith v. Howell No opinion. Judg- 
ment unanimously affirmed. 

United N. J. & Canal Co. v. National 
Docks Co. The Chief Justice had prepared 
but did not read an opinion. It held that 
the act of the Legislature involved was con- 
stitutional. Judgment below unanimously 
affirmed. 

Reeves v. First National Bank of Glass- 
boro. Judgment unanimously affirmed. 


NEW JERSEY SUPREME COURT 
EXAMINATIONS. 

The written examinations took place on 

Wednesday afternoon, February 17, and 

the oral examinations were held before the 


court on the next day after the reading of 


the opinions. 

The examiners for counsellors were Mi- 
chael Dunn and David J. Pancoast, and 
those for the attorneys were Chandler W. 
Riker, James F. Minturn and Edward Q. 
Keasbey. 

The following were the counsellors ad- 
mitted : 

William J. Kearns, Henry S. Alvord, 
William W. Benthall, Addison Ely, Harry 
S$. Douglass. John B. Humphreys, Charles 
B. Dunn, Thomas F. Noonan, Jr., Merwin 
Armstrong, Jr., James P. Northrop, Jacob 
Ewing Ward, Alfred Voorhees Van Doren, 
Leon Abbett, Jr., William J. Leonard, 
John J. Joice, Peter Ryle. 


The attorneys admitted were : 

Nathan C. Horton, William 8. Dodd, 
Charles 8. Moffett, Harry C. Runyon, Scott 
German, Elmer W. Demarest, William M. 
Klink, James W. Miller, Daniel P. Byrnes, 
Alexander Simpson, Alexander C. Young, 
S. Cameron Hinkle, Samuel M. Roberts, 
William A. Sanford, Israel B. Grant, 
Vivian M. Lewis, J. H. Switzer, James E. 
Degnan, Penrose N. Milsted, Albert De 
Unger, Elgin L. McBurney, J. Randall 
Murphy. 

The following were the questions asked 
on the written examinations : 

COUNSELLORS. 

1. Name the courts in this State having 
jurisdiction to try the title to lands. 

2. What are the different actions appro- 
priate to try the title to lands ? 

3. What is ejectment? What is the pro- 
cedure to enforce the remedy, and how is 
the summons served and returned under 
our statute ? 

4. From what time is a judgment in the 
Supreme Court a lien on the lands of the 
judgment debtor? In what way may a 


junior judgment obtain priority over an 


older one as regards the proceeds of sale of 
the defendant’s land? From what time 
does an execution bind the goods and chat- 
tels of the defendant in execution ? 

5. If your opinion is asked as to the title 
to a particular lot of land, what steps would 
you take to inform yourself on the subject ? 

6. What effect has an absolute divorce 
upon the right of the wife to dower, and 
the husband to curtesy ? What is the rule 
in case of divorce a mensa et thoro? State 
the reasons for your answers ? 

7. How may a widow secure dower in 
the lands of her deceased husband notwith- 
standing the devise of lands by him to her 
in lieu of dower? 

73. Where land is owned by husband and 
wife jointly, and the same was purchased 
with money belonging to the wife, and a 
judgment is recovered against the husband, 
can the judgment be enforced against the 
land, and, if so, what title would be con- 
veyed by the sale? What right would the 
purchaser have in the land if, after the 
sale, the husband died leaving the wife 


surviving ? 
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8. What promises and agreements must 
be in writing to be binding upon the parties 
to the same ? 

9. What 
functions of an administrator and those of 


is the difference between the 


an executor? 

10. What is the difference between the 
office of a writ of certiorari and a writ of 
error? Give an instance of the proper use 
of each. 

11. In what instances may a married 
woman make a conveyance of her lands 
without her husband joining in the con- 
veyance ? 

12. How long are the lands of which a 
debtor dies seized liable for the payment 
of his debts ? 

13. What is an appeal, and what is the 
foundation to the right of an appeal? Give 
several instances of the right of appeal. 

14. What is the effect of filing an abstract 
of a decree of the Court of Chancery in the 
office of the clerk of the Supreme Court ? 

15. What is a notice lis pendens, what 
must it contain, where must it be filed, 
what is the effect of filing, and how can it 
be discharged ? 

16. State the proceedings by which a 
debtor, under arrest, may obtain the bene- 
fit of the insolvent debtor’s laws ? 

17. State the principal limitation in our 
State constitution of the power of the Leg- 
lature to pass laws? 

18. A. 


and seized of land, his father and mother 


B., an only child, dies intestate 


survive him; to whom does the land de- 
scend ? 
19. Can a foreign will be probated in this 
State, and if so, what is the procedure ? 
20. After what time may a stranger apply 
Where an execu- 
Where no 


application is made by the next of kin to 


for administration? 1. 
tor refuses to prove a will. 2. 


administer on the estate of an intestate. 
3. Where the testator or intestate was not 
a resident in this State. 

21. Within what time must an action be 
brought to recover the possession of lands? 
What is title by adverse possession, and 
what are its essential requisites ? 

22. How must the sale of lands by a 
sheriff, under an execution in Chancery, 
be advertised ? 
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23. Are all decrees and judgments of one 
State good and valid in every other State? 
If not, state the difference between those 
that are and those that are not ? 


ATTORNEYS. 

1. What are the qualifications necessary 
to make a man eligible to the office of 
President of the United States ? 

2. What are the provisions of the Con- 
stitution of the United States in regard to 
the obligation of contracts and in regard to 
ex post facto laws? 

3. What are the provisions of the Consti- 
tution of New Jersey on the same subjects ? 

4. What are the provisions of the State 
Constitution in regard to (a) imprisonment 
for debt; (db) bail; (ce) taking 
private property for use (1) by 
public authorities, (2) by individuals or 


excessive 
public 


corporations ? 

5. What are the three species of redress 
of private injuries named by Blackstone ? 
Mention the several kinds belonging to the 
first species. 

6. What are the common law civil reme- 
dies or forms of action for injuries to per- 
sonal property in possession? For injuries 
to personal property in action, or breach of 
contract? Give some instances of various 
kinds of contracts, express and implied. 

7. What is necessary to be proved to sus- 
tain (a) an action on the case for the breach 
of warranty on the sale of personal property, 
and (b) an action on the case in the nature 
of deceit ? 

8. What are the principal injuries affect- 
ing real property or rights enumerated 
by Blackstone? What is trespass upon real 
property, and what are the remedies for it ? 

9. What are the processes now in use for 
the commencement of common law actions, 
and what are the successive pleadings from 
the process to the issue (a) of law, (b) of 
fact ? 

10. Under what 
action of replevin lie, and what is the 


circumstances will an 


course of procedure in replevin from the 
issuing of the writ to the final process? 
What is the difference between trover and 
replevin with respect to the nature of the 


remedy ? 
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11. What is a distress, and what are the 
law and practice in regard to making a 
distress for rent and selling the goods? 

12. What is a common carrier, and what 
is his liability with respect to the carriage 


of goods and the carriage of passengers ? 


13. What are the principal subjects of 


equity jurisdiction, and how do the reme- 
dies afforded by the Court of Equity differ 
in character from those afforded by the 
common law courts? Give examples. 

14. Describe the course of procedure in a 
contested suit in equity to set aside a fraud- 
ulent conveyance, where it is desired to 
prevent the grantee from disposing of the 
land to a bona fide purchaser for value 
without notice, and where one of the defen- 
dants is an infant ? 

15. What is necessary to the legal exe- 
cution of a will? Upon whom does the 
title to personal property devolve upon the 
death of a person intestate, and who are 
entitled to distribution in case a man leaves 
a wife and no children, or a wife and chil- 
dren and children of a deceased child ? 

16. What is a patent, and what is a 
latent ambiguity in a written instrament, 
and what is the rule in regard to the ad- 
missibility of parole evidence in such case ? 

17. What are the four general rules gov- 
erning the production of evidence as stated 
in Greenleaf? 

18. On a sale of goods warranted to be of 
a certain character and quality, if on de- 
livery they prove to be of a different char- 
acter and quality, what may the buyer do 
with them and what actions or defences has 
he? What difference, if any, is there be- 
tween a case in which the defect is appar- 
ent, and one in which it cannot be discovered 
until after the goods have been used ? 


MEMORIAL RESOLUTIONS 
TO THE MEMORY OF THE LATE MANNING 
M. KNAPP. 

At the opening of the February Term of 
the Supreme Court, Samuel H. Grey, Esq., 
stepped before the bar and announced that 
he was requested by the Attorney-General 
to announce that the committee appointed 
to draft a suitable memorial to the late Jus- 
tice Knapp was ready with a report. Mr. 
Grey then read the report as follows: 


‘*The bar of this State, in expressing to 
the court the universal sorrow felt at the 
pathetic death of Mr. Justice Knapp while 
in the discharge of his public judical duty, 
desire to bear witness to his virtues, his 
learning and the beauty of his character. 

‘**To say that he was of unblemished in- 
tegrity. learned in the law, and faithful to 
duty, is to say only what is true of all the 
Judges whose names have adorned our 
judicial annals. A judge must be able 
and just. Judge Knapp was more. He 
was distinguished by a breadth of informa- 
tion as great as it was unobtrusive. But 
beyond the respect ail felt for him as a 
Judge was the affection which he inspired 
asaman. His tolerance, his patience, his 
kindness of heart and his perfect sincerity 
endeared him to us and made his sudden 
death a personal loss to all who came in 
contact with him. 

‘Tn recognition, as well of his eminent 
judicial service of seventeen years, as of his 
kindly, lovable character and blameless 
life, we ask that this expression of our feel- 
ings. be recorded in the minutes of this 
court.’’ 

The report was signed by John P. Stock- 
ton, Samuel H. Grey, G. D. W. Vroom, R. 
V. Lindabury and Gilbert Collins, com- 
mittee. 

Chief Justice Beasley then spoke feel- 
ingly of his late associate on the bench, 
and stated that the resolution expressed 
the approbation of every good citizen of the 
State and every member of this court. The 
resolutions were adopted and ordered placed 
on the miuutes of the court. 


MR. JUSTICE WERTS. 


The Governor has appointed Mr. George 
T. Werts, of Morristown, a Justice of the 
Supreme Court in place of Manning M. 
Knapp, deceased. Mr. Werts was a member 
of the Senate at the time of his appoint- 
ment and was also the mayor of Morris- 
town. He was a member of the Morris 
county bar and was one of the leading jury 
lawyers of the county. He was licensed to 
practice as attorney at the November Term, 
1867, but he had not been admitted to the 
bar of the Supreme Court as counsellor-at- 
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law, and received his license just before he 
was sworn in as Justice. He took his seat 
on the bench at the opening of the Febru- 
ary Term, and it is understood that he will 
be assigned to the Hudson Circuit. 

In order to make the appointment of 
Senator Werts to the Supreme Court con- 
stitutional it was necessary to repeal an 
act passed during the term for which he 
was elected Senator, increasing the emolu- 
ments of the office of Justice of the Supreme 
Court. The Constitution provides (Art. IV, 
Sec. V, { 1), that no member of the Senate 
shall, during the time for which he was 
elected, be appointed to any civil office 
which shall have been created or the 
emoluments whereof shall have been in- 
creased during such time. The emolu- 
ments of Justices had been increased dur- 
ing the term for which Senator Werts 
was elected (Act of April 17, 1891, P. L. 
196), and it may be questioned whether a 
repealer of the statute is sufficient to 
qualify a member of the Legislature by 
which it was passed, even though it was 
not intended when the repeal was made to 
re-enact the statute as soon as the member 
should have been appointed Judge. 

The doubt is not diminished when we 
consider that under another clause of the 
Constitution (Art. VII, See. II, {| 1) the 


repealer had no effect upon the salaries of 


any of the judges then in office, and, if it 
took effect at all, it was only with respect 
to the office vacated by the death of Judge 
Knapp. This, it must be remembered, is 
not the Hudson Circuit, for any judge may 
be assigned to that circuit, and his emolu- 
ments, if he was appointed before the re- 
pealer of the act of 1891, would not be 
affected by it. 
HUDSON COUNTY BAR DINNER. 


The Bar Association of Hudson County 
held its annual dinner on the 24th ult. 
About one hundred of the lawyers of the 
county were present. As is customary at 
the dinners of the association, the Chancel- 
lor honored the occasion with his presence. 
Responses to toasts were made by Governor 
Abbett, Justice Werts, Judge Lippincott, 
John L. Cadwallader of the New York 
bar, Flaval McGee, Charles W. Fuller, 


James F. Minturn and Asa W. Dickinson. 
The association numbers over one hundred 
members. It meets monthly and an active 
interest is taken in the meetings by a large 
portion of the membership. 


BOOK NOTICES. 


THE AMERICAN STATE REPORTS, contain- 
ing the cases of general value and author- 
ity subsequent to those contained in the 
‘*American Decisions’’ and the ‘‘Ameri- 
can Reports,’ decided in the Courts of 
Last Resort of the several States selected, 
reported and annotated by A. C. Freeman, 
and The Associate Editors of the ‘‘Ameri- 
can Decisions.’’ Vol. XXII. Bancroft- 
Whitney Company, Law Publishers and 
Law Booksellers, San Francisco, 1892. 
We have frequently and favorably re- 

ferred to this series of reports, and as we 

continue to use them from day to day, our 
appreciation of them increases. 

These reports, up to volume XVIII, have 
a valuable index which, we understand, 
has been furnished free to subscribers, and 
which, of course, give an increased value 
to this series, as it furnishes a ready access 
to the large number of valuable notes con- 
tained therein. 

The cases selected and re-reported in the 
present volume are those of opinions de- 
livered in the courts of last resorts in the 
States of Texas, Vermont, Washington, 
Arkansas, California, Delaware, Colorado, 
Georgia, Illinois, Indiana, Michigan, Min- 
nesota, Missouri, New York and Carolina, 
and the topics discussed embraced more 
than one hundred different subjects. The 
entire number of cases reported exceed one 
hundred and fifty. 

The notes of especial value are upon the 
following subjects, viz.: Actions, when 
local and when tranisitory, page 22; Sur- 
veys, page 34; Waters, what are navigable 
water courses, title to Riparian owners of 
lands bounded on navigable waters, accre- 
tion, alluvian, page 201; Contempt, relief by 
party convicted of appeal or writ of error, 
pages 417-426; Master and Servant, relation 
of, when exists, pages 459-463; Personal 
liability of agent to third persons, pages 
508-514; Appropriations, what are, pages 
638-649; Partnership, liability of one held 
out as a partner, pages 757-764. 
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